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STATEMENT OF THE | SSUE

Whet her Respondent’s January 26, 2005 school board vote,
adopti ng the recomendati on of Respondent’s Superi ntendent that
a set, single inpact fee anmount be inposed by the Vol usia County
Council (the equivalent of the county comm ssion in non-
chartered counties) on newy constructed housing in Vol usia
County, constituted a rule or rule anmendnent w thout satisfying
appl i cabl e due process requirenments of Section 120.54(1)(a),
Florida Statutes, since Respondent’s existing policy determ nes
t he i npact fee anmount through the inpact fee cal cul ation report
(defined in Section 70-171 of the Volusia County O di nance Code
as the Volusia County School Inpact Fee Update Final Report
dat ed Decenber 2004, prepared by Tindale-diver & Associ ates,
Inc., and approved by Respondent) which proposed the adoption of
a varying inpact fee amount for different types of housing.

PRELI M NARY STATEMENT

Petitioner, through its counsel, filed a Petition for
Det erm nati on of Unadopted and Invalid Rule on April 25, 2005.
By notion filed May 10, 2005, Respondent sought di sm ssal
of the Petition on the basis that Petitioner |acked standing.
On May 25, 2005, Petitioner filed a Response to Respondent’s
Motion to Dismss. The Mdtion to Dismss was denied on May 26,

2005, and the case proceeded to final hearing as schedul ed.



At the final hearing on July 27, 2005, Respondent’s Motion
in Limne was granted in part and this matter proceeded to final
hearing on the sole issue of whether the action of the
Respondent in approving agenda item 16 during a neeting of its
menbers on January 26, 2005, constituted rul emaking. |If so,
Respondent concedes that the procedural requirenments for
rul emaki ng were not observed.

At the final hearing, Petitioner presented the testinony of
Bob Fitzsi mons, Susan Darden, Robert B. \Wallace, WIliam C
Kelly, Jr., and the expert testinmony of Mark D. Soskin, Ph.D
Respondent presented the testinony of Richard A Kizma
Petitioner's Exhibits 1-5 were received into evi dence.
Respondent's Exhibits 1-8 were received into evidence.

A transcript of the final hearing was filed with DOAH on
August 17, 2005. Each party timely submtted a proposed final
order. A review of these post-hearing subnmttals has been
conpleted and utilized, where practical, in the conposition of
this Final Oder.

Absent a contrary indication, citations to Florida Statutes
refer to the 2004 edition.

FI NDI NGS OF FACT

1. Petitioner is a not-for-profit corporation, consisting
of about 600 buil der and associate nenbers. Petitioner’s

menbers are affected by market fluctuations in the hone



construction industry. Purposes of the corporation with respect
to governnental affairs are to forward, or pronote, the industry
and the values and goals of the industry. Petitioner has
specifically taken an active position with respect to the
adopti on of school inpact fees within Volusia County.

Petitioner regularly surveys its nenbers and determ nes their
reaction to existing and proposed ordi nances and regul ati ons.

2. Testinmony of Bob Fitzsi mons, past president and
governnental affairs commttee chair of the Petitioner, and Sue
Darden, executive director of the Petitioner, establishes that
menbers of the Petitioner have been affected by the action of
Respondent challenged in this case. A substantial nunber of
menbers have absorbed the cost of increased school inpact fees,
whi | e ot her nenbers have raised prices or found nearby counties
to be nore attractive to their potential customners.

3. Dr. Mark Soskin, an associate professor of econonics
at the University of Central Florida, opined that nmenbers of
Petitioner are affected by increases in school inpact fees in
three ways: (1) they pay the inpact fees directly; (2) the
val ue of their product is determ ned by the types of
expenditures, |ocation and types of services provided to schools
i n the nei ghborhood of their product; (3) inpact fees add to the

cost and therefore affect the bottomline of honme builders. The



industry’s market is volatile, and subject to rapid sw ngs
between profitability and | oss based on external cost changes.

4. Respondent is a public body corporate and governi ng
body of the School District of Volusia County.

5. On August 24, 1993, Respondent adopted Policy 612,
(Petitioner’s Exhibit 1, originally nunbered 609) entitled
“Level of Service for Educational Facilities”. The stated
reason for the alleged rule was “to determ ne and declare the
policies of the Volusia County School Board for the financing,
construction and utilization of educational facilities.” These
policies, adopted, reviewed and fromtine to tinme revised,
constitute the certifications of the Board, which in turn are
contenpl ated in ordi nance 92-9 of the Vol usia County Counci
i mposi ng a countyw de i npact fee.

6. Policy 612 defined a “student station” and prescribed
t he necessary space for such a station in both existing and new
school s, and provided for the tenporary expansion of the
capacity of any school through the provision of adequate area
wi thin portable or nodul ar cl assroons.

7. Policy 612 further provided that when an el enentary
school reaches 100 percent of its capacity and is experiencing
an annual gromh rate of at |east 10 percent, Respondent shal
gi ve consideration to planning the redraw ng of school

attendance areas, or in the case of schools with capacity of 650



or nore, planning for inplenentation of a multi-track nodified
school cal endar.
8. Policy 612 further required that if for two
consecutive years, nore than 20 percent of Respondent’s
el ementary school population is enrolled in schools which
utilize a nmulti-track nodified cal endar; Respondent shal
certify that fact to the Volusia County Council for
consi deration of an appropriate increase in school inpact fees.
9. Policy 612 further determned the initial ratio of
students per each new dwel ling, for purposes of certifying, at
the request of the County or any nunicipality, the expected
demand for new school facilities arising fromthe issuance of
county or city devel opnment orders. The Policy further
aut hori zed Respondent to study and certify any corrections in
that ratio, for purposes of adjusting the school inpact fees.
10. Policy 612 further established a “cost per student”
based on the Respondent’s average cost of each new student
station, and initially fixed such costs. The Policy further
provi ded that for purposes of considering any adjustnents to the
cost of facilities per student to be served under the adopted
| evel of service, Respondent would further certify, biennially
comencing in 1994, the proportion of student stations being
utilized on a nodified nulti-track cal endar or located in

portabl e cl assroons.



11. Policy 612 also provided that the initial school
i npact fee was cal cul ated on the prem se that Respondent woul d
allocate .4 mlls of its local capital inprovenent fund, and 10
percent of state public education capital outlay funds, to new
school construction. The policy specified that Respondent woul d
update and certify its actual receipts and allocations at the
tinmes required by County O di nance 92-9.

12. Article VI11(C) of Policy 612 (Petitioner’s Exhibit 1
at page 7) provides formal policy restrictions upon the
expendi ture of inpact fee receipts, restricting their use solely
to provide for or reinburse capital inprovenents necessitated by
the gromh in student popul ation, and prohibiting use of such
funds for any inprovenent that does not produce a new increase
in the student capacity of the school district.

13. On Decenber 13, 1994, Respondent adopted an anendnent
to Policy 612 (then still nunmbered 609) “to update the cost per
student station of new school facilities for purposes of
adj usting the school inpact fees in conpliance with Vol usia
County Ordi nance 92-9".

14. Except for renunbering, Policy 612 has not been
further anmended since Decenber 13, 1994.

15. Volusia County Ordinance 92-9 was substantially
anended in 1997. That 1997 version was in turn anended by

County Ordi nance 2005-01 adopted February 24, 2005. Ordinance



2005- 01 has been codified in Chapter 70, Article V of the County
Code of Ordi nances.

16. Section 70-174 of the County Code of O di nances
provides that “this Article is consistent with, and intended to
assist in the inplenentation of, the Volusia County
Conpr ehensive Plan.”

17. The Capital Facilities El enent of the Vol usia County
Conpr ehensi ve Plan provides in Policy 15.3.4.4 that “the County
has adopted, at the request of the School Board of Volusia
County, a level of service standard by reference with the
adoption of Chapter 70, Article 5 Code of Odinances, County of
Vol usi a.”

18. Section 70-175(a) of the County Code of Ordinances
provi des that “[t]he anmobunt of the inpact fee shall be
determ ned by the inpact fee calculation set out in the inpact
fee calculation report...” The inpact fee calculation report is
further defined in Section 70-171 of the Code as “the report
entitled ‘Volusia County School I|npact Fee Update Final Report’
dat ed Decenber 2004, prepared by Tindale-Aiver & Associ ates,

I nc. and approved by the school board.”

19. Section 70-175(b) of the County Code of Ordinances
further provides that:

On February 1, 2006, and February 1 of every

subsequent year thereafter the inpact fee
shall be adjusted to reflect any inflation



or deflation in school construction costs
after Decenber 1, 2004, ... the school board
shal | provide the adjustment rate with the
revi sed i npact fee anmount to the county by
Decenber 1 of the year preceding the
effective date for collection of the revised
i npact fee.
20. Section 70-176 of the County Code of O dinances
provi des that “comrencing on June 6, 2005, the anobunt of the
i npact fee shall be $5,442.52 (including three percent
adm nistrative fee) per dwelling. Thereafter, the inpact fee
shal |l be the anount cal cul ated under Section 70-175.”
21. Section 70-175 of the County Code of O dinances
further provides for purposes of future cal cul ations, that:
The inpact fee cal culation shall apply the
follow ng formula: |Inpact fee (net capital
cost) = Total capital cost - External
revenues - Local capital revenues
apportioned per dwelling based on the
student generation rate.”
The definitions of each of the factors in the fornula show that
the factors are determ ned by the policies of Respondent as
initially expressed in Policy 612 and as revised by the Update,
here chal | enged as an unadopted rule or rule anendnent.
22. WIlliam C Kelly, Respondent’s deputy superintendent
for financial and business services, was unaware of Respondent’s

exi sting Policy 612 when, in 2004, Respondent deternined the

necessity to revisit school inpact fees.



23. The responsible principal of Tindale-Oiver &

Associ ates was Robert Wallace. Wallace s firmwas engaged by
Respondent, through Deputy Superintendent Kelly, to conduct an
update of the Volusia County school inpact fee data and

met hodol ogy. The contract between Respondent and Wallace’'s firm
was paid by the school district. Wallace’'s role was to
coordinate with the district in the collection of data for
subsequent analysis by his subordinate staff, and to al so
subsequently answer questions from Volusia County staff and
Counci | nenbers.

24. The Tindale-Oiver Update (Petitioner’s Exhibit 4)
proposed two alternatives for Respondent’s consideration in
adopting an inpact fee schedule. At page 15, the Update states
that the first option is to adopt a separate and uni que i npact
fee for each | and use type (single famly, multi-famly, nobile
hone) ranging from $2, 354 to $6,905. The second option is to
charge a single amobunt ($5,284) to all housing types, based on a
wei ght ed average of student generation ratios fromall housing
types. The recommendation by the consultant was that Respondent
adopt and forward to the Volusia County Council the first
option’s varied inpact fee. Respondent’s superintendent
recommended at the January 26 neeting of Respondent’s Board that
t he Board adopt and give approval for subsequent presentation to

the Volusia County Council at that body’ s neeting on

10



February 24, 2005, an increase in the Volusia County Schoo
District inpact fee to $5, 284, based on the Tindale-Oiver and
Associ ates, Inc. study. Respondent, at that neeting, approved
t he reconmendati on; an action tantanount to increasing the
i npact fee to an anmount in conflict with the preferred choi ce of
t he consul tant.

25. Conparison of the Tindale-Oiver recommendati on and
t he Respondent’s action docunments that Respondent chose a fee
schedul e different fromthat preferred by its consultant. That
choice, rather than the Tindale-Oiver recommendation, was
ultimately incorporated into Ordi nance 2005-01 (together with a
Count y- added 3 percent adm nistrative fee).

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter under
Sections 120.56 and 120.57(1), Florida Statutes.

27. Petitioner has chall enged Respondent’s action with
regard to the Tindale-diver recomendation pursuant to Section
120.56(4)(a), Florida Statutes, which provides in pertinent
part:

Any person substantially affected by an
agency statenent may seek an administrative

determ nation that the statenent violates
s.120.54(1)(a). ...

11



28. Associations such as Petitioner may maintain an action
to challenge a rule or an agency statenent as an unadopted rul e
inits representative capacity if it can denonstrate that a
substantial nunber of its nenbers are substantially affected by
the alleged rule, that the subject matter is within the scope of
interests of the association, and that the relief requested is
of a type appropriate for an association to request on behal f of

its menbers. Florida Hone Builders Ass'n v. Dept. of Labor, 412

So. 2d 351, 353-4 (Fla. 1982). Petitioner has nmet this burden
and possesses standing sufficient to support this challenge to
Respondent’s acti on.

29. In order to conclude that Respondent’s action with
regard to the Tindale-Odiver recomendation at issue in this
matter violates Section 120.54(1)(a), Florida Statutes, it mnust
be determ ned whether that action constitutes rule making or
anmendnment of an existing rule. The burden of proof rests with
Petitioner.

30. Respondent is an educational unit as defined in
Section 120.52(6), Florida Statutes. Accordingly, Respondent is
an agency subject to the requirenents of Chapter 120, Florida
Statutes, as required by Section 120.52(1)(b)7. It is observed
that Section 120.81, Florida Statutes, gives Respondent certain
latitude with regard to the particulars of publication of

proposed rules, but this does not exenpt Respondent from

12



conpliance with the basic procedural due process tenets of
Chapter 120, Florida Statutes, in the formulation and
codification of polices into admnistrative rule form

31. Subsection 120.52(15), Florida Statutes, in rel evant
part defines a "rule" as follows:

"Rul e" means each agency statenment of genera
applicability that inplements, interprets, or
prescribes |law or policy or describes the
procedure or practice requirenments of an agency
and i ncludes any form which i nposes any

requi renent or solicits any infornmation not
specifically required by statute or by an
existing rule. The termalso includes the
anmendnent or repeal of a rule.

32. Respondent has the constitutional power and duty to
operate, control and supervise all free public schools within
t he school district consisting of Volusia County. Art. |IX 8§
4(b), FLA. ConsT.

33. Respondent’s existing Policy 612 is a rule
establishing a | evel of service for school facilities,
consistent with its constitutional authority and duty. It is
within the authority of Respondent to establish the | evel of
service for its school facilities. Governnental entities that
are not responsi ble for providing, financing, operating, or
regul ating public facilities needed to serve devel opnent may not
establ i sh binding | evel -of-service standards on governnent al

entities that do bear those responsibilities. § 163.3180(3),

Fla. Stat. It is not a legitimate |ocal governnent function,

13



nor within the constitutional hone rule powers of such a
governnment to obstruct or hinder another governnental body in
t he performance of its exclusive powers and duties. Gty of

O nond Beach v. County of Volusia, 535 So. 2d 302, 305 (Fla. 5th

DCA 1988).

34. Respondent’s level of service is incorporated by
reference in the Volusia County Conprehensive Plan, with which
the County’s inplenmenting ordi nances nust be consi stent.

§ 163.3194(1)(b), Fla. Stat.

35. For purposes of the capital facilities elenent of a
| ocal governnent conprehensive plan, a “level of service” is
defined as “an indicator of the extent or degree of service
provi ded by, or proposed to be provided by, a facility based on
and related to the operational characteristics of the facility.
Level of service shall indicate the capacity per unit of demand
for each public facility.” Fla. Adm n. Code R 9J-5.003(62).

36. For purposes of establishing a |lawful inpact fee,
“Rai si ng expansion capital by setting ...charges, which do not
exceed a pro rata share of reasonably anticipated costs of
expansi on, is perm ssible where expansion is reasonably
required, if use of the noney collected is limted to neeting

the costs of expansion.” Contractors and Buil ders Associ ation

v. City of Dunedin, 329 So. 2d 314, 320 (Fla. 1976).
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37. Notably, a rule is an agency statenment of general
applicability that inplenents, interprets, or prescribes |aw or
policy. The preparation or nodification of agency budgets is

not rul emaki ng. But see Dunedin, supra, in which the Suprene

Court held that a formally adopted policy, restricting the
reci pient’s use of inpact fees solely to the expansi on of
capacity, is a necessary |egal conmponent of an inpact fee.
Consequently, Article VI11(C) of Policy 612, or an equival ent
under the Tindale-Aiver “Update” approved by the Respondent, is
considered a required rule in the presence of the Volusia County
Council’s ordi nance essentially specifying that the County
i mpact fee determ nation shall be determi ned in accordance with
t he anmount or nethodol ogy certified to the County by Respondent.
38. Petitioner has not presented any general or special
| aw applicable to the facts of this case, which would not
requi re conpl ete obedi ence by the Vol usia County Council with
its own ordinance. Accordingly, Policy 612 is a statenent of
general applicability, which prescribed and inpl enent ed
Respondent’s | evel of service for school facilities, upon which
any resul ting school inpact fee ordinance or rule is dependent.
Policy 612 specified each of the several policy decisions (area
per student, nunber of students per dwelling, tools for
maxi m zing facilities through nodified cal endars and portable

cl assroons, thresholds for realignnment of attendance zones,

15



hi storic appropriation of other revenues) that affect the | evel
of service per student and the resulting pro rata cost of school
facilities. By virtue of the County’s incorporation of
Respondent’s | evel -of-service policy into the County’s
Conprehensive Pl an and Ordi nance 2005-01, Respondent has the
power to determine, and fromtine to tinme revise, the inpact of
its level -of -service policies upon builders of new dwellings.
39. The power of Respondent to establish and revise the
| evel of service for school facilities, and the conponents of
that | evel of service, is recognized by the Conprehensive Pl an
and by Chapter 70, Article V of the Code of O dinances of
Vol usi a County. School inpact fees nay be collected and
expended only upon a uniformDi strict-w de basis. St. Johns

County v. Northeast Fla. Builders Association, Inc., 583 So. 2d

635, 638 (Fla. 1992). Accordingly, it is unnecessary and

i nappropriate in this forumto consider whether the county
governnent or individual municipalities within the county could
refuse to adopt the level of service for school facilities
establ i shed by Respondent’s policies.

40. I n approval of the Tindale-diver Update of the
District’s inpact fees, and the choice of an option not
recomended by Tindale-Oiver, as reflected inits notion
adopt ed January 26, 2005, Respondent necessarily anmended Policy

612.
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41. Section 70-175 of the County Code of Ordi nances
provi des that the Respondent may further adjust school i npact
fees unilaterally wthout further County | egislation, by
changi ng the conponent policies upon which the Tindale-diver
report is calculated and certifying that fact to the County.
Policy 612 al so provided for such certifications; but Section
120.54(1)(i), Florida Statutes, prohibits the incorporation of
future data or policy choices into existing policy without a
rul e amendnment .

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is ORDERED that Respondent’s January 26, 2005 notion
approving the Tindale-Aiver report and selecting an option
contained in that report constitutes a rule under the provisions
of Section 120.52, Florida Statutes, which has not been adopted
in conpliance with Section 120. 54.

It is further ordered that, pursuant to Section 120.595(4),
Florida Statutes, Petitioner is awarded reasonable costs and
reasonabl e attorney fees and jurisdiction is retained solely
wWth regard to the determ nation of the anobunt of such cost and
fees in a subsequent proceeding upon filing of appropriate

docunentation by the Petitioner.
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DONE AND ORDERED t his 13th day of Septenber, 2005, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Richard A. Kizma, Esquire
Vol usi a County Schoo
Post O fice Box 2118

Fl ori da.

e () S e

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 13th day of Septenber, 2005.

Board

Del and, Florida 32721-2118

C. Allen Watts, Esquire

Cobb & Col e

351 East New York Avenue, Suite 200
Del and, Florida 32724

Lawrence Curtin, Esquire

Hol | and & Kni ght, LLP

315 South Cal houn Street, Suite 600
Post O fice Box 810

Tal | ahassee, Florida 32302-0810

Al ex Ford, Esquire

Landers, Gaham French, P.A
Post O fice Box 48

Del and, Florida 32721
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Dr. Margaret AL Smith
Superi nt endent of School s
Vol usi a County School s
Post O fice Box 2118

Del and, Florida 32721

Scott Boyd, Executive Director
and General Counsel
Adm ni strative Procedures Commttee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

Li z C oud, Program Adm ni strator
Admi ni strative Code

Departnment of State

R A Gay Building, Suite 101
Tal | ahassee, Florida 32399

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Administrative Hearings and a copy, accomnpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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